A — 


ke axter in Þ 9% and Aenes 
Annan, Daugh © of John een 


Oar Tenaw 1 in |  Kirktoun Gf 


En! Prewerh, 


HAT upon adviſing th JO prepared State in the Proceſs 
of Reduction at the Inffance of Fames and Margaret 
Farmers, challenging the Laſt Win and teſtamentary Sertle- 
ment of the now deceaſed 2 armer their Siſter, in favours- 
of the now Petitioners, her wo Infant Grand-nieces and 
Name-daughters, your Lordihij Vere pleaſed, by Interlocutor 
19th January 1760, to find, ET hat the Teſtament was not 


regularly executed, and th le We reduced the ſame, and de- 
« cerned. ad _ By. | 
Of 


2) 

Of this Interlocutor as Petitioners humbly pray your 
Lordſhips Review. Even thoſe of your Lordſhips who con- 
curred in the judgment, did it with Regret, from the juſt 
Conviction you had that you were thereby _ a-moſt | 
rational and deliberate Settlement, executed by the Teſtatrix 
when of ſound judgment, and a diſpoſing Mind, intra famili- 
am, in favours of her two Infant Grand-nieces, her own 
Name daughters; and as the ſame Motives will engage your 
Lordſhips Attention in the Review of this Interlocutor, the 
Petitioners are hopeful that you will yet find Cauſe to alter the 
ame, and to allow the Teſtatrix's Will to regulate this her 
acceſſion ; the total Produce of which will nor amount 
to more than 120 J. Sterling, 

This laſt Will and Teſtament (for ſuch is the Nature of i it, 
though wanting the Nomination of an Executor, ) is execut- 
ed by two Notaries, and four Inſtrumentary Witneſſes. But 
then it is material to obſerve,” as · appears from the Proof, that 
the Teſtatrix's Incapacity to execute the Teſtament herſelf, 
did not proceed from any Diſability in reſpect of Sickneſs, 
Weakneſs of Body, or other ſuch Cauſe, but in regard that 
the had never learned to write, and therefore, upon former 
Occaſions, had been in Uſe to fign by Notaries, as-is diſt inct- 
ly depoſed to by William. Rabercfon Writer in Coupar, Folio- 
oth of the printed State, who being formerly. in Uſe to do- 
Buſineſs for the Teſtatrix, and particularly acquainred with 
her, depones, That he himſelf had frequently figned as Notary 
for her. 

In Settlements intra familiam; it does not appear to be in 
any Degree material why the Teſtator chuſes to preſer one 
Relation to another, a Niece to a Siſter, or a Grand-nicce to 
a Niece. Freedom of Will in the Diſpoſal of one's Effects, is 
one of the chief Benefits ariſing from Property, though, was 
it neceſſary to aſſign a Cauſe why the Teſtatrix choſe to pre- 
fer theſe her two Infant Grand-nieces to her Brother and Siſ- 
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ter, very reaſonable Motives may be aſſigned to evince, that ſne 
did not diſpoſe of her Effects in this Manner from mere Whim 
or Caprice, but upon ſolid and ſubſtantial Reaſons. They 
were both her Name Daughters; one of them had been 
her Companion from her Birth, trained up in Family with. 
her; they had nothing of their own to depend upon for their 
Education; her Brother and Siſter were well advanced in 
Years, and abundantly capable to do for themſelves ; they 
had not lived in ſuch Friendſhip with her as might have been 
expected from the Degree of Relation in which they ſtood ; 
the Brother in particular had perſecuted her deceaſed Husband 
with uncommon Severity for a very trifting Debt ; the little 
Money ſhe had was all her own Acquiſition, and therefore 
ſhe juſtly thought ſhe might gratify her own Inclination in 
diſpoſing of it to thoſe of her own Relations who merited beſt 
at her Hands, and who ſtood moſt in Need of it. And ſuch 
being the general Complexion of this Settlement, it will re- 
quire ſomething very ſtrong to get the better of it, and to de- 
prive thoſe, whom ſhe mean'd to prefer, from getting any Share 
of her Means. 5 

Your Lordſhips have a full and diſtinct Account of the De- 
funct's State of Mind, ſudgment and Capacity, and of all that 
paſſed in Relation to this Teſtament previous to the laſt Act 
of executing the ſame, in the Depoſition of the ſaid Villiam 
- Robertſon, which, in Subſtance, imports, That upon the 
« gth of January 1758, he was: ſent ſor to come to Pitleſſie 
« to make out Agnes Farmer's laſt Will and Teſtament, and 
«© to bring another Notary with him, which he accordingly 
« did; that when he came into her Room, he found her in 
« Bed; that ſhe deſired every Body but him to remove; that 
« when by themſelves, ſhe told him diſtinctly how ſhe was 
«to ſertle her Affairs, and particularly that ſhe was to leave 
« her Money equally to the two Petitioners her Grand-nieces, 
« with ſeveral other ſpecial Inſtructions, as pointedly depoſed 
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ve to by this Witneſs ; NP, 2 to her to leave Part 
«© of 7A Money to her Brother and Siſter, to both which lhe 
« pave an abſolute Negative, in reſpect of their Misbehavi- 
« Hur to her and her deceaſed. Husband; that after the leed 
« was wrote out, he read it over to her, and asked her if it 
* was agreeable to her Mind, to which ſhe anſwered it was, 
and then proceeds to give Account how it was executed.“ 

Mr. Rober:ſor's Teſtimony is in Part confirmed by the Oath 
of William Finlay, Fol. 14th, who gives Account of his be- 
ing called to the Defunct the Morning of that Day ſhe made 
her Teſtament ; that ſhe told him ſhe was to make her Teſ- 
tament, and had ſent to Caspar to bring out Writers to exe- 
cute the ſame, and deſired him to ſtay and be a Witneſs 
thereto. 

And this is further eſtabliſhed by the Oaths of Aznes Kin- 
nier and Elſpeth Caſſils, Fol. 18th, who plainly prove her Ap- 
probation of the Settlement ſhe had thereby made, ſome Days 
after it had been executed, which, in the Sequel, will fall to 
be more particularly taken Notice of. 

And all the Witneſſes, with one Voice, concur in depoſing, 
that ſhe was at the Time, and during the remaining Days 
that ſhe lived continued to be, as ſound and diſtinct in her 
Memory and Judgment as ſhe had been at any Period of her 
Life. There is but one Witneſs who ſays any Thing to the 
contrary, viz. Andrew Scot the Surgeon, who did not ſee her 
till the Day after the Teſtament was executed, when ſhe talk- 
ed to him very ſenſibly ; bur fays, that having returned to ſee 
her about an Hour and a Half thereafter, he found her ſpeak- 
ing incoherently and roving, and did not think her ſenſible. 
It is at beſt a mute Point whether this may not have been owin 

to her being at that particular Time dozing and half aſleep, 
which is the more preſumable ; for that all the other Witneſ⸗ 
ſes, who had Occaſion to ſee her both before and after,. till 
the Hour of her Death, and amongſt theſe the Miniſter, con- 
| Cur 
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cur in depoſing, that from firſt to laſt ſhe talked rationally 
and ſenſibly, and had the full Uſe of her Memory and Judg- 
ment. 71 | 
The Purſuers therefore did not only fail in all their other 
Grounds of Challenge, but the Truth and Fairneſs of the 
Deed, as liable to no earthly Objection in any other reſpect, 
was eſtabliſhed by as ſtrong a Proof as has occurred in any 
- Cafe. | | 

The only other Exception taken to it, and which your 
Lordſhips have been pleaſed to ſuſtain, - ariſes from the Words 
of the Statute 1681, which after enaCting, * that only ſub- 
« ſcribing Witneſſes, in Writs to be ſubſcribed by any Party, 
« hereafter ſhall be probative, ſtatutes and declares, That no 
« Witneſs ſhall ſubſcribe as Witneſs to any Party's Subſcrip- 
« tion, unleſs he then know that Party, and ſaw him ſub- 
« ſcribe, or ſaw, or heard him give Warrant. to a Notar to 
« ſubſcribe for him; and, in Evidence thereof, touch the 
« Notary's Pen, or that the Party did at the Time of the 
« Witneſſes ſubſcribing acknowledge his Subſcription, ozher- 
e wiſe the ſaid Witneſſes ſhall be repute and puniſhed as acceſſory 
« to Forgery.” And from the Depoſitions of three of the In- 
ſtrumentary Witneſſes, who, with ſome little Diſcrepancy in 
Subſtance, concur in depoſing, that they neither heard what 
Anſwer the Teſtatrix made to the Queſtions put to her by the 
Notaries, nor did they fee her touch the Pen, becauſe the 
Body of the Notaries was between them and the Teſtatrix, 
nor did they hear her give Warrant to the Notaries to ſign 
for her; from all which the Purſuers were pleaſed ro infer, hat 
as theſe Inſtrumentary Witneſſes, in Terms of the above re- 
cited Clauſe in rhe Statute 1681, were to be reputed and pu- 
niſhed as acceſſary to Forgery, the Teſtament itſelf, as being 
unduly executed, could not be ſu pported when thus diſproved 
by the inſtrumentary Witneſſes; and this was the ſole Foun- 
dation of your Lordſhips Judgment by the above recited In- 


terlocutor. ; 
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Before that the . to the Argument upon 

this Point, they will beg Liberty to lay before your Lord- 

thips, in one connected View, ſuch Parts of the Proof as re- 

the Execution of this Teſtament, as it cannot fail to 

give your Lordſhips full Satisfaction, and the moſt thorough: 

Conviction, that nothing was intended but what was ſtrictly 

regular; and that to all outward Appearance, the Teſtatrix 

had Reaſon to think that her Teſtament was in every Parti- 
cular fair and unexceptionable. 

William Robertſon, Writer in Coupar, after giving Accounr 
of his being ſent for by rhe Defunct, for the ſpecial Purpoſe of 
executing her-laſt Will, of the Converſation that paſt between 
them, of the Inſtructions he received from her, of the particu- 
lar Articles of which the Teſtament was to be compoſed, of- 
his making out the Will in Terms thereof, of his reading it 
over to her, and of her expreſſing her Satisfaction therewith, 
he proceeds in depoſing, That the four inſtrumentary Wit- 
* neſſes were ſent for, and came into the Room; that their 
« Names were inſerted in the Deed as Witneſſes; that he 
e vwent to the Bed-ſide; and again read over the Deed diſtinctly 
« with an audible Voice to the Defunf, the other Notary, and 
« Witneſſes ;- that he then asked the Deſunct, with an audible 
Voice, ſo as the Witneſſes might hear, if the. Need was wrote 
according to her Mind, and if ſhe was pleaſed with it; to 
* which ſhe anſwered, yes, yes ;- that he then asked her if ſhe 
* could write her Name, to which ſhe anſwered, no, that 
* he then ſaid to her audibly, fo as the IVitneſſes might hear, 
you give me Commiſſion then, before thir Witneſſes, to 
« ſign for you; and having a Pen in his Hand, reached it o- 
ver to her, when ſhe put her Hand forth from among the 
Cloaths, and took hold of it.” He then proceeds to give 
Account, that 70% Bont horn, (the Co-notary) who was ſtand- 
ing at the Bed-ſide, asked her alſo if ſhe gave Commiſſion 


to him before the Witneſſes to ſign for her, to which ſhe 
* anſwered 


7 
«- anſwered, yes ; and he having reached his Arm to the Bed, 
« with the Pen in his Hand, ſhe likeways put forth her Hand 
« and touched it; after which, he the Deponent wrote the 
« Docquet, which was ſigned by him and the eee 
« and the four inſtrumentary Witneſſes.“ 

John Bonthorn, the Co-notary, fol. 17. gives much the 
fame Account of what paſt upon that Occaſion. He ſays, 
that after the four inſtr umentary Witneſſes came in, Ro- 
« bertſon, the other Notary, read over the Deed in Preſence 
*« of the Witneſſes, and again asked if ſhe was pleaſed with 
* the Deed ; to which ſhe, anſwered, ſe was; and being as- 
6 ked if chat was her latter Will and Teſtament, ſhe anſwer- 
« ed it a; and upon Robertſor's asking her if ſhe was wil- 
« ling to fign it, ſaid ſhe was, but could not write ; that Ro- 
40 berifon having held out the Pen to her, defired Power to 
“ ſign it for her by touching the Pen, and ſaw her reach our 
« her Hand fiom beneath the Cloaths of the Bed, and touch 
ce the Pen accordingly; that immediately thereafrer, he the 
% Deponent asked her if the was willing to give him Power 
4 alſo to fign for her, which ſhe ſaid 2 was, and thereupon 
c took the Pen in her Hand, and delivered to him; that 
« thereupon Rober:/on wrote out the Doequer, and both he- 
„ and the Deponent, as Co-noraries, and the four inſtrumen- 
e tary Witneſſes, ſigned it.“ 

If theſe Witneſſes have ſwore true, witch your Lordſhips- 
will the more readily. believe, for that the Purſuer has not of- 
| fered the ſmalleſt Objection to their Character, or Suſpicion” 

of their Credibility, it is clear beyond Poſſibility of Cavil, 

that this Deed was executed ſeemingly in as fair, open, and 
candid a Manner, as poſſible ; the two Notaries, and four in-- 

ſtrumentary Witneſſes ſtanding cloſe together in a ſmall Room 
where the Teſtatrix herſelf was lying i in Bed; the Teſtament 
read over with an audible Voice, in Preſence of the inſtru-- 


mentary Wirneſſes, ſo as they might hear, and nothing at the- 
Time 


r 1 
Time faid, importing that they did not hear; the Queſtion 
audibly put to her, whether ſhe was pleaſed with the 

and if that Will was her laſt Will and Teſtament, to which 
ſhe anſwered in the Affirmative; a ſecond Queſtion put to 
her, with the ſame audible Voice, whether ſhe was willing to 
ſign the ſame, and whether ſhe could write her Name, to 
which ſhe anſwered, ſhe was willing to ſign, but could not write; 
a third Queſtion put to her, with the ſame audible Voice, by 
the two Notaries, one after another, whether ſhe was willing 
that they ſhould ſign for her, ro both which ſhe aſſented, 

firſt in Words, and then in Fact, by touching the Pen in the 

Hands of each of the Notaries 'ſucceſſively. And thus the 

whole Ceremony being gone through with the greateſt Exac- 

titude, the four inſtrumentary Witneſſes preſent, and ſtanding 

cloſe by, and to the Conviction of every other Perſon hear- 
ing and ſeeing all that paſt, the Docquet wrote out in the 

Preſence of, and under the Eye of the Teſtatrix herſelf, and 

immediately ſigned by the Notaries and Witneſſes. 

But the Evidence of thoſe Facts does not reſt ſingly upon 
the Teſtimonies of the Notaries, for your Lordſhips have it 
in Proof, Folio 13, by the Oath of Fohn Smith, who had 
been ſent for, to be one of the inſtrumentary Witneſſes, but 
who did not arrive till after the Deed had been read over for 
the ſecond Time, and after that Robertſon, the firſt Notary, 
had gone, through his Parr of the Ceremony. He depones, 
'« That he heard John Bonthorn, the Co-Notary, fay, 
« Goodwife, I ſuppoſe you are no! in a Capacity, to ſign this 
6 Paper, do you incline that I ſhould f1gn it for jou? to which ſhe 
« anſwered yea, yea, or yes, yes.? How theſe Expreſſions 
ſhould have been heard by this Witneſs, and not heard by 
the Inſtrumentary Witneſſes, ſtanding cloſe by the Bed Side, 
all in a Knot, is inconceivable, unleſs it ſhall be ſuppoſed, that they 

wilfully ſhut their Ears, and cloſed their Eyes, or that their For- 


getfulneſs may be preſumed to pi oceed from a non memini ; and 
this 


this is the rather preſumable, * that James Neſ one of the 
inſtrumentary Witneſſes, ſo far confirms what they have faid, 
as he concurs in depoſing, © That he heard Mr. Robertſon 
read over the Diſpoſition, and turning to the Bed, asked 
the Defunct if ſhe could write, and if he ſhould ſign for 
« her; that being at a Diſtance, he did not hear her make 
„any Anſwer, but ſaw her take the Pen from Mr. Robertſon, 
« and deliver it to Mr. Bonthorn, (the two Notaries) after 
„that Mr. Bonthorn had ſaid, if ſhe pleaſed he would ſign for 
. 

Here then is one of the Inſtrumentary Witneſſes approba- 
tory of the Deed in every the minuteſt Article. He heard it 
read over; he heard the Queſtion put to her by the Notaries 
one after another, if the could write, and if they ſhould fion 
for her. He did not hear what Apſwer ſhe made in Words, 
but he ſaw her take the Pen from the one Notary and give it 
to the other, upon thoſe Queſtions being put to her. The 
Words of the Statute 1681 are, that the Witneſs muſt ſee or 
hear the Party give Warrant to the Notary, ſo that r 
ſeeing or hearing is ſufficient. Words cannor be ſeen; a Nod' 
of Aﬀſent has in other Caſes been found to be ſufficient. But 
the Touch of the Pen, which has been received into Practice, 
as the evidentia facti of the Parties meaning to authoriſe the 
Notaries to ſign for the Party, is pointedly ſwore to by this 
Witneſs; ſo that here are three concurring Wirneſles, the two 
Noraries and this inſtrumentary Witneſs, in Part aſtructed 
by the Oath of John Smith, all concurring in affirming upon 
Oath, that this Teſtament was executed with all the Wr 
nit ies requiſite, and in a fair ouvert Manner. 

But the Matter does not reſt here, for to all thoſe the pe- 
tioners will be allowed to add the Evidence ariſing from the 
Deed irfelf, ſubſcribed by the te Notaries, and by the Four 
inſtrumentary Witreſſes. The Docquet is in theſe Words, 


T De manduto dite Aoviete Farmer, ſeribere neſcien. ut aſſerit. 
C calamum- 
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„ calamumquc manu fangen. th Fohannes Bonthorn et Gulielmus 
« Robertſon, co-notarii publici.i in premiſſis requiſi ti pro illa ſub. 
% ſcribimus; as o which the Petitioners ſhall only obſerve, 
that however articulate the Notaries have been in this their 
Docquet, by engroſſing therein the res vere geſta, ſome of 
theſe particulars did not require to be expreſsly made mention 
of, particularly, her touching the Notaries Pen, in evidence 
of her Conſent, that they ſhould ſign for her; becauſe, how- 
ever true it is, that this Conſent and Authority muſt be ſig- 
nified in ſuch Way and Manner, either by Words or Deeds, 
as may certify the Notaries of her Conſent to the above Pur- 
poſe, or as may ſatisfy a Court of Juſtice, that the Teſtatrix did 
truly conſent and authoriſe the Notaries to fign for her, it is not 
eſſentially requiſite that her touching of the Pen, the Method 
uſually taken to ſignify the Conſent, ſhould be expreſſed in the 
Docquet : and your Lordſhips will ſee two ſeveral. Deciſions 
in 1704 and 1710, Vol. 2d. Fol. 536, of the Dictionary, 
where it was in [er minis found, that the Statute- 1681 does 
not require the Notaries Atteſtation to mention the Solemnities, 
but thatthe ſame will be preſumed untill the contrary be proved. 
And Lord Stairs Lib. 4. Tit. 42, F 9, lays, i in expreſs Words, 
« That the touching the Notaries Pen, is preſumed from the 
« Notaries Aſſertion, unleſs the Writ be improven.“ Whether, 
in this Caſe, the Deed, is improven or approven, ſhall. in the 
Sequel be conſidered. 

But taking the Matter upon the Principles aſſumed by the 
Purſuers, viz. that the inſtrumentary Witneſſes are not bare- 
ly Witneſſes to the Subſcription of the Notary, but alſo of 
the res geſta, and of every material Fact neceſſary to authoriſe: 
the Notary s Subſcription for the Parties, the Subſcription of 
theſe inſtrumentary Witneſſes to the Notary's Docquer of the 
Tenor above recited, is a direct Acknowledgment upon their 
Part, that theſe Things were ſo done and tranſacted; ſo that 
prime facix th the Deed i is e regular, and formal, in al 
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its Parts; and if the inſtrumentary Witneſſes had been dead, 
and no other Witneſſes to be had preſent at the Time, to re- 
dargue theſe Facts, no poſſible Ground of Challenge could have 
Iyen. 

1 he Petitioners will at the ſame Time fairly admit, that 
whatever Doubts there might have been in ancient Times, 
whether the indirect Mean of Improbation could be allowed, | 
when the direct was competent, the later Practice has with 
greater Juſtice and Reaſon aboliſhed that Diſtinction, and whe- 
ther the inſtrumentary Witneſſes are dead or alive, has allow- 
ed every Mean of Proof direct or indirect to be taken, ad ri- 
mandam veritatem, in order to prove the Truth or Falſity of 
the Deed. 

The inſtrumentary Witneſſes of Deeds do preſumprively 
aſtruct the fame. But ſuppoſing the inſtrumentary Witneſſes 
to be alive, and ſuppoſing them ſalſely to atteſt the Veracity of 
the Deed, to the Forgery of which they themſelves had been 
acceſſary, which is not only a poſſible Caſe, but of which Ex- 
amples have occurred, it can ſcarce admit of a Doubt, but that 
if, upon Trial, the Falſity of the Deed ſhould be proved by 
Witneſſes of greater Credit, by Writs, and other Circumſtan- 
ces evincing Falſehood, the Deed would. be improven, though 
aſtructed and ſupported by the inſtrumentary Witneſſes, de- 
poſing to the Truth thereof. 

And ſo on the other Hand, ſuppoſing the inſtrumentary 
Witneſſes, either through non meminis. and Forgetfulneſs, to 
diſprove the Deed ; for Example, by denying their own Sub- 
ſcriptions, or that they ſaw the Party ſign the ſame, or ac 
knowledge his Subſcription, it can as little admit of a Queſti - 
on, that the Deed might be aſtructed by poſitive and more cre- 
dible Proof, that the inſtrumentary Witneſſes did truly ſub- 
ſcribe the Deed, or that they faw the Party ſubſcribe the ſame, 


or that in their Preſence and hearing, he acknowledged his 
Subſcription. E566 | 
| ' The 
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The Aiden of theſe bah to the Caſe in Hand, 
will be extremely obvious and eaſy, after premiſing a few Ob- 
ſervations upon the Teſtimonies of the other three inſtrumen- 
tary Witneſles, taking it alongſt as expreſsly depoſed to by the 
two Notaries, the fourth inſtrumentary Witness, and as a- 
ſtructed in Part by the Oath of Smith, that the Teſtament 
was audibly read in the Preſence and Hearing of all the Wit— 
neſſes, that the above Queſtions were audibly put to her by 
the Notaries ſucceſſively in the Preſence and Hearing of the 
Witneſſes, by which the Petitioners underſtand no more to 
be intended, but that theſe Witneſſes being all in the Room, 
called in for that ſpecial Purpoſe, had thereby Acceſs to hear 

and ſee what was tranſacted, equally well as any others in the 
Room at the Time, and were believed to have ſo ſeen and 
heard, that the Teſtatrix made the above Anſwers to the ſe- 
veral Queries, that the touched the Pen ſucceſſively to the dif- 

ferent Notaries, and that thereupon the Notaries and Wit- 
neſſes, in Preſence of the Teſtatrix herſelf, retired to the | 
Table in the ſame Room, and Complore the Deed, by their 
reſpective Subſcriptions. | 
John Taylor, the firſt of theſe inſtrumentary Witneſſes, Fol. 
2d, ſo far concurs with the Notaries, Oc. That he heard 
« Mr. Robertſon, one of the Notaries, read over the Diſpo- 
« ſition, and then turning to the Bedſide, where the Teſta- 
te trix was lying, heard him ſaying either I know you cannot, 
« write, or asked her if ſhe could write.” But then he ſays, 
« That he did not hear her make any Anſwer, nor did he 
«. hear any Orders given to either of the Notaries to ſubſcribe 
« for her, nor did he ſee her touch the Pen, nor did he hear 
« Mr. Bout / orn, the other Norary, ſpeak one Word, though 
« Bout horn was ſtanding at the Bed-ſide, and turned es; to 
« rhe open Part of the Bed, and that he himſelf was ſtanding 
« about two Yards only from Bonthorn the Notary,” So that 


thus far he heard and — when locking with his Face to the 
e Bed- 


Bed-fide where the two Notaries * and the Aceount that 
he himſelf gives, by what Means it ſhould have happened, 
that he neither ſaw nor heard what more the other Witneſſes 
have depoſed to, is extremely remarkable, and ſhall be taken 
from the Witneſs's own Words, viz. © That he the D ent 
« was then ſtanding about the Diſtance of two Yards from 
« {aid John Bonthiprm's ; that where the Deponent was ſtandij 
at the Time the ſaid Mr. Roberifoi and Mr. Bonthorn (r 
« two Notaries) went to the ſaid Annes Farmer's Bed- ſide, the 
„Deponent's Back was to the Bed, and though he had been 
locking, he could not have ſeen che ſaid Antes Farmer, nor 
« any thing that was done by her, by Reaſon the faid two 
oy Notaries \ were betwixt him and her.” | 

The ſmalleſt Attention muſt ſarisfy your Lordſhips, that this 
is a moſt extraordinary improbatory Witneßz That his Memory 
has been extremely treacherous is evident from this, that he for- 
gets the previous Converſation after reading the Deed, when 
Roberiſon the Notary asked the Teſtatrix, whether the Deed 
was made out to her Mind? and whether that was her laſt 
Will and Teſtament? to both which ſhe aſſented in Words, 
at which Period there was nothing to intercept either his 
hearing or ſeeing; and yet he remembers nothing of this ; 
and the Way how he comes not to hear and ſee what further 
paſt after that the firſt Notary had asked her Authority to 
ſign for her, js ſaid to be, that in the Middle of the Act, and 
alter he had heard and ſeen as above, he turned his Back up 
on the Bed. This could not ſtop his hearing, however it 
might prevent his ſeeing, as he had not an E © it his Neck. 
But then it will puzzle the Purſuers to account for the Reaſon 
he gives, why he could not have ſeen, ſuppoſing he had been 
looking; viz. that the Notaries Bodies were between him and 
the opening of the Bed. How could he fee or know this, if 
at that Inſtant of Time his Back was turned upon the Bed * 
This ſurely does not hang well together. 


The 


The ſame Obſervation applies to the Oath of Fames Smith 
the next inſtrumentary Witneſs, though he alſo was ſtanding 
within two Yards of the Notaries when they went to the Bed- 
fide. He heard Mr. Robertſon read the Deed. He alſo heard 
him ask the Defunct if ſhe could write; and further than this 
he neither ſaw nor heard, ſo far as he remembers, and does 


not even remember to have ſeen Bonthorn go to the Bedſide, 


though this was ſeen by the former Witneſs. 

Thomas Mackie the third Witneſs goes ſo much further chan 
the former one, that he ſaw, Robertſon the Notary have a Pen 
in his Hand, which is more than James Smith remembers ro 
have ſcen. He alſo remembers io have heard Mr. Bonthorn 
the other Notary ſpeak to the Teſtatrix, though he does not 
know. or does not remember what the Words were, as he was 
then ſtanding at the Diſtance of four or five Yards from the 
Bedſide. And the Reaſon this Witneſs aſſigns why he did not 
ſee what paſt between the Defunct and. the Notaries is, that 
Rober iſon's Body intercepted his View. 

Such being the Import of the T eſtimonies given by thoſe 
negative inſtrumentary Witnefles, which in many Particulars 
is proved to be a plain non memini, and in Charity may be pre- 
ſumed to have been the ſame in other Particulars, the Petiti- 
oners will be pardoned to think it is as ſlight a Proof for de- 


ſtroying a Deed, in all other Reſpects ſo fairly executed, as 


has in any Caſe occurred, and would eſtabliſh a Precedent 
which in many Caſes would be attended with the moſt fatal 
Conſequences, as well in Deeds ſigned by the Parties them- 
ſelves, as in thoſe which are executed by Notaries. A few 
Examples will demonſtrate the Truth and Juſtice of this Ob- 
ſervation. | 
Suppoſing two Witneſſes called upon (as was the Caſe here) 
purpoſely to atteſt a Party's Subſcription, and that they were 
actually in the Room when the Party ſigns, it's believed it 
would not enter into * Head of any Man to tell thoſe Wit⸗ 
neſſes 


| . 
neſſes that was his Subſcription, as he could not entertain the 
leaſt Doubt that they knew it to be his when they were ſtand- 
ing by at the very Time he ſubſcribed ; and yet it is a poſſible 
Caſe, that theſe Witneſſes, by wilſully ſhutting their Eyes, 
might be in Condition to ſwear that they did not ſee the Par- 
ty ſubſcribe. 

Or, 24ly, Suppoſe the Party had acknowledged to the in- 
ſtrumentary Witneſſes that ſuch was his Subſcription, to which 
they were to ſign as Witneſſes, it would be a delicate Matter 
to reduce Deeds of the greateſt Conſequence upon one of two 
Witneſſes faying, that he either did not ſee or did not hear 
what was ſaid or done openly in his Preſence. 

Charity ſhould conſtrue this to be but a non memini; but 
whatever might be preſumed to have been the Cauſe of the 
Witneſs's ſo depoſing, where can the Doubt be that other 
Proofs might be taken to aſtruct the Deed, by poſitive Evi- 
dence that Matters were ſo done and tranſacted as recited in 
the Need itſelf, notwichſtanding of the Witneſs's non memini, 
or their falſely ſwearing that they neither ſaw nor heard what 
by their Subſcription to the Deed they did truly aver to be the 
Fact. If extraneous Proofs would be admitted to diſprove 
the Deed, though ſupported by the Oaths of the inſtrumentary 
Witneſſes, who may be ſuppoſed to ſwear falſely in ſome Caſes, 
how much more ought. ſuch Proof to be taken to aſtruct 
a Deed in Oppoſition to the non memini of the inſtrumentary 
Witneſſes, or even to their poſitive Averment to the contra- 
ry, whether proceeding from Forgetfulneſs or falſe Swearing, 

And that is preciſely the Caſe in Hand: So many of the Wirt- 
neſſes, it is true, have ſaid, that they did not hear or did not 
ſee ſeverals of theſe Facts, which by their Subſcriprions to the 
Deed they have aſſerted they both ſaw and heard; was this the 
only Proof, it might go far to deſtroy the Deed, even under 
ſuch ſavourable Circumſtances as here occur. But where the 
Verity of the Deed is a/zunde aſtructed by ſo many other con- 
curring 
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curring Proofs, and the poſitive Teſtimonies: of four other 
Wirnelles, preſent at the Iime, it would be an extreme hard 
Caſe, to annull a Deed in every other reſpect fo fairly exe- 
cuted, and thereby to any r a Party: 8 10 Will and Set- 
tlement. 

And this leads the Petitiug e £ to 8 e Circum- 
ſtance, which they are adviſed is the ſtrongeſt Evidence of 
the Teſtatrix's Approbation of what was thus done, viz, what 
is depoſed to by Agnes Kiuneir and Elſpeth Caſſili, Fol. 18ch 
of the State. Ihe firſt. of theſe depones, That on the Sa- 
„ turday Night before Agnes Farmer died, ſhe came into the 
« faid Agnes Farmer's Houſe, where the ſaw Andreu Myles 


« (the Adminiſtrator under the Will) have a Paper in his 
« Hands, which ſhe took to be Agnes Farmer's Teſtament, 
« and heard her defire him to take good Care of it, and to 
«* take good Care of Agnes Annan,” one of the Petitioners. 
And Elſpeth Caſſils, the other Witneſs, gives Account, that 
the very ſame Night depoſed to by the former Witneſs, ©* A- 
« nes Farmer deſired her Niece | (Andrew Myles Wife) to 
« bring her that Paper, and her Niece having asked what 
«© Paper it was, ſhe replied the Teſtament ; that the Nicce 
« gave it into her own Hands, and ſhe delivered it to Andrew 
Myles, and ſaid to him, take it, and God's Bleſſing with it, 
and deſired him not to embezale Agnes Aunau's Money.” 
Your Lordſhips cannot poſſibly entertain the leaſt Doubr, 
from the Teſtimonies of theſe Witneſſes, the Deſcription given 
of the Deed itſelf, and the Expreſſions the Teſtatrix is proved 
to have uſed, - that ſhe held it as her Deed, and mean'd it 
ſhould have effect; ſo that eſto it had laboured under ſome In- 
formalit ies in the Manner of executing, the after Aſſent and 
Approbation by the Teſtatrix herſelf, ſhould, according to 
the common Rules of Law, . purge away any ſuch Defect. - 
The Petitioners will but mention one Caſe well known to 


ſaws of your Lordſhips, in — of the Principles above 
aſſumed, 


? ia) x 
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aſſumed, viz That tho? as inſtrumentary Witneſſes ſhould 
upon Oath deny their having ſeen the Party ſubſcribe the 
Deed, or hear him acknowledge his Subſcription thereof, this 
may be redargued, and the Verity of the Deed aſtructed by 
collateral Proofs. The Caſe referred to was that of T/abe! 
Rolland and her Husband, againſt John Rolland Maltſter in 
Calroſ5,which came the length of a printed State, where aprin- 
cipal Diſpoſition being challenged upon this Ground, that the 
inſtrumentary Witneſſes did not ſee the Defunct ſubſcribe, or 
own his Subſcription, and the inſtrumentary Witneſſes have 
ing ſo depoſed, your Lordſhips allowed a Proof to the Defen- 
der to aſtruct the Deed ; and the Proof came out pretty much 
of the ſame Nature with that which occurs in the preſent 
Caſe. The inſtrumentary Witneſſes were proved to be in the 
Room when the Deed was ſigned, and ſeemingly to have been 
looking on when the Defunct was ſigning. The Act of ſeeing 
is incapable of any other Proof but being preſent at the Time, 
having Eyes in the Head, and an Opportunity to ſee. Nei- 
ther is the Act of hearing capable of any other Proof. What 

the Iſſue of that Proceſs was, the Petitioners are not particu- 
larly informed; that the Diſpoſition was ſuſtained, whether 
by Judgment of your Lordſhips, or by the other Party's de- 
parting from the Challenge, the Petitioners cannot poſſibly 
ſay; but whatever was the Event of that Proceſs, it is ſo far 
appoſite to the Caſe in Hand, as it eſtabliſhes this Propoſition, 

| that the negative Teſtimonies of inſtrumentary Witneſſes, de- 

nying their having ſeen the Parry ſubſcribe, or own his Sub- 

; ſcription, may be redargued, and the Deed aſtructed by o- 

1 ther Proofs. 

5 May it therefore pleaſe your Lordſhips, in reſpect of 
what is above repreſented, to alter your former 
Interlocutor, and to find the Reaſons of Reduction 
not proven, and therefore to aſſoilzie. 

J According to Juſtice, Oc. 

: ALEX. LOCKHART. 


. 


— — ee ME L 


* ———ů —— 


——ä4—ä̃ n —— — — 


—— 2 — — — — — 


. . u I Tn OT A IRE 
: 


N , 
- * * 


£ 
- 
” . 
* 
4 * 
* 
- -— * 
* 
* 
. 
* 
« 
* EP : 
* 

i ; 

2 f 

* 
1 
* 
. 
4 - 
F «SY 
. 
% 
: 
— 
0 
m — 
* © « 
= 
o 


$25 
><A 
* 


CA Y 


0 
* 
— 
7 
» - 
* . 
* 
* 
* 
* - * 
— 
\ 7 . 
© * 
- - 
4 <4 
= _ 
8 
4 
- 
* . 
. 
* * 
* 2 . 
. 
. * 8 * * 
2 + 12 
- - 
* 
— 
$ 
- 


wo 


